As it may be inferred from the explanatory note to Law No. 1005-vIII, 3 the revised draft Law of ukraine No. 2319-d on Amendment of Certain Laws of ukraine on Clarification of Certain Provisions dated 21 december 2015, which amended the Law on Privatization, was submitted to the verkhovna rada (hereinafter referred to as the 'vru'), ukraine's Parliament, by economic policy committee in order to implement § 2.8 "reform of state Property Management and Privatization" of the Coalition Agreement of parliamentary groups 'yevropeyska ukrayina' ('European ukraine') dated 27 November 2014, 4 and para. 5 of the Program of the Cabinet of Ministers of ukraine (hereinafter referred to as the 'CMu') No. 26-vIII "the New Policy of state Property Management" approved by the vru on 11 december 2014. 5 Among other amendments introduced to the Law on Privatization, Law No. 1005-vIII vested a privatization body with a right to refer disputes in connection with sale and purchase agreements of privatization objects or arising thereof to international commercial arbitration.
Art. 1(7)(5) of Law No. 1005-vIII amended art. 27 of the Law on Privatization by adding para. 10 as follows:
At the discretion of a privatization body a sale and purchase agreement of a privatization object may provide for the possibility of settling disputes arising between a seller and purchaser in connection with the sale and purchase agreement of the privatization object or on basis thereof in international commercial arbitration. If the privatization body provides for the referral of disputes arising out of the sale and purchase agreement of a privatization object between the seller and the purchaser or in connection thereof to international commercial arbitration, but the parties fail to agree on the choice of international commercial arbitration court in which the dispute shall be considered, any dispute, controversy or claim arising out of the signed sale and purchase agreement of the privatization object or in relation to thereof, including disputes breach, also a termination or invalidity, shall be finally settled by arbitration under the Arbitration rules of the Arbitration Institute of stockholm Chamber of Commerce. 6 the first question that arises is as follows: "should adoption of this provision be regarded as an argument that under ukrainian law such disputes previously were non-arbitrable?" this question is particularly interesting since a large number of agreements on the privatization of ukraine's state property contain an arbitration clause referring 4 Угода про Коаліцію депутатських фракцій «Європейська Україна» [uhoda pro koalitsiiu deputatskykh fraktsii "yevropeiska ukraina" [Coalition Agreement "European ukraine"]], available at <http://zakon3. rada.gov.ua/laws/file/text/33/f439014n8.pdf> . Although ukrainian legislation does not directly establish the non-arbitrability of this category of disputes, the analysis of judicial practice of commercial courts shows that before the adoption of Law No. 1005-vIII, disputes arising out of contracts on the sale of privatization objects were considered to be non-arbitrable.
Adoption of Law No. 1005-vIII, at first glance, implies that the intention of the legislators was to set forth at the legislative level that such category of disputes is arbitrable. however, is this indeed the case?
In light of the above, analysis of the same controversial practice of commercial courts gives reasons to assume that some arguments against arbitrability of disputes of the mentioned category did not lose their relevance even after the entry into force of Law No. 1005-vIII.
In view of the above, the author firstly aims to make an overview of the arbitrability issues of this category of disputes based on the analysis of the judicial practice of resolving disputes concerning the sale and purchase agreements of privatization objects that contain an arbitration clause.
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Letter from Ihor Bilous "on the Incorporation of Arbitration Agreement to the Agreements on the sale and Purchase Agreement of Privatization objects", head of the state Property Fund of ukraine, to Mykola oleksandrovych Frolov, Member of the Parliament of ukraine (Apr. 11, 2016 ) (on file with author). secondly, the author aims to examine whether arguments against arbitrability of such category of disputes may be raised even after the entry into force of Law No. 1005-vIII. the author consciously limits the subject matter of the study to arbitrability of disputes relating to sale and purchase agreements of privatization objects, since in accordance with art. 27(1) of the Law on Privatization, alienation of property owned by the state of ukraine shall be executed only by respective sale and purchase agreements. Arbitrability of any other cases concerning privatization objects is not covered by the present study.
detailed analysis of amendments to the Law on Privatization is also not the purpose of this article and may become the subject matter of a separate study.
the analysis of previous studies and publications gives the author grounds to acknowledge the absence of any studies on the arbitrability of disputes in this category by ukrainian scholars -as of today it is impossible to find any study that at least indirectly relates to this issue.
scholars from other jurisdictions paid more attention to the issue of arbitrability of privatization disputes. this issue is being briefly analysed in works of sergey usoskin, 8 Iván szász, 9 georgios Petrochilos, 10 david goldberg, gordon Blanke and Julia Zagonek, 11 vladimir khvalei, 12 etc. It should be however noted that vast majority of authors limit the analysis of arbitrability of privatization disputes by simply declaring them non-arbitrable, without providing any meaningful explanation. New russian rules on Arbitrability of disputes, available at https://www.clearygottlieb.com/~/media/ cgsh/files/publication-pdfs/new-rules-on-russian-arbitration.pdf (accessed July 19, 2016).
Issues of Arbitrability of Disputes Сoncerning Privatization of State Property Prior to the Enactment of Law No. 1005-VIII
In most cases exclusion of a dispute concerning privatization of state enterprises from the jurisdiction of ukrainian state courts in ukraine does not stir significant interest from within the general public. Indeed, does it really matter what authority would consider a dispute related to the sale and purchase agreement of a privatization object if (theoretically) upon consideration of the case, both the state court and the international commercial arbitration tribunal shall reach the same conclusion?
Lawyers specializing in investment activities would perhaps object by saying that sale and purchase agreements of privatization objects to foreign purchasers, as defined by art. 8 (1)(3) of the Law on Privatization as "legal entities of foreign countries", may contain additional guarantees for foreign investments that are not available to ukrainian citizens and legal entities established under the laws of ukraine.
14 the current head of the Presidential Administration of ukraine B. Lozhkyn offered to any foreign investors who invest in ukraine an amount exceeding usd 100 mln, conclusion of a special agreement with the state of ukraine, that would govern all the possible issues that these investors may face. According to Mr. Lozhkin, such governmental guarantees for the protection of foreign investment should include compensation for losses which foreign investors may suffer due to errors of ukrainian state authorities. disputes between investors and the state in relation to such a comprehensive agreement shall be referred to international arbitration. 15 the above position almost verbatim repeats the provisions of § II "the state guarantees for protection of foreign investments" contained in the Law of ukraine No. 93/96-vr on the regime of Foreign Investment, which, inter alia, provides for state guarantees in the event of adverse changes to the legislation, protection against confiscation and illicit actions of state authorities and officials, etc.
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Incorporation of such clauses into the text of investment agreements is not accidental, as with the conclusion of the privatization agreement the investor assumes substantial financial commitment not only to the country as the recipient of investment, but also to the lenders who finance such a transaction. once the purchaser's commitment is fulfilled, investments are made and the investment project is implemented, the opportunities to indicate the terms are redistributed, and the investor becomes vulnerable towards the actions of the government of the recipient country, which may require changes to the sale and purchase agreement of the privatization object, termination of the agreement or its invalidation.
In view of the above it seems logical that an investor would prefer to refer the disputes related to sale and purchase agreements of privatization objects to a forum devoid of any political influence. It should be taken into account that opting between the possibility to settle disputes regarding investments, particularly for investments made during the privatization process, in courts of the recipient country and international commercial arbitration, investors tend to prefer arbitration. 17 therefore, given the inherent risks associated with investment activities and the willingness of foreign investors to consider disputes arising out of sale and purchase agreements of privatization objects in international arbitration, we believe that the legal definition of arbitrability for the mentioned category of disputes is crucial for foreign investors in terms of risk assessment on the conclusion of investment agreement in ukraine.
Paraphrasing a famous russian saying "was there the boy indeed", 18 it is firstly necessary to establish whether there was a problem that was intended to be resolved by the legislators by including provisions of the Law on Privatization on the possibility of resolving disputes regarding sale and purchase of privatization objects in international commercial arbitration. we will attempt to find the answer to this question by analyzing jurisprudence in respect to the sale and purchase agreements of state property privatization objects, containing an arbitration clause.
having researched the unified state register of Court decisions, the author of this article found two cases in which a commercial court investigated the issues of validity of arbitration clauses contained in the sale and purchase agreements of public companies' shares. these issues were considered in the case filed by the General Prosecutor' 40, 43, 51, 186, 204, 237, 261 (1952) . (1)(1) of the Economic Procedure Code of ukraine (hereinafter referred to as the 'CCP'). while reaching such a conclusion, the kyiv Commercial Court was guided by the fact that under the rules of art. 12 of the CCP, disputes on the termination of sale and purchase agreement of shares of state enterprises, entered in the privatization process, shall not be subject to the jurisdiction of commercial courts of ukraine since these agreements contain arbitration clauses, in accordance with which the parties agreed to refer such disputes for settlement to the International Commercial Arbitration Court at the ukrainian Chamber of Commerce and Industry (hereinafter referred to as the 'ICAC at the uCCI').
the gPo filed an appeal, where it asked the court to cancel the resolution of the first-instance court and remand a case for the re-trial by the court of the first instance. the gPo, among other issues, referred to the fact that ukrainian legislation does not envisage the possibility of litigating disputes in respect to privatization of state property in international commercial arbitration. Also the gPo alleged that the ICAC at uCCI lacked jurisdiction with reference to art. 1 of the Law of ukraine "on International Commercial Arbitration" (hereinafter referred to as the 'Arbitration Law') and art. 12 of the CCP, etc.
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By the judgment of 29 september 2009, the Court of Appeal cancelled the decision of the court of the first instance. For convenience of further analysis, the reasoning used in the judgement is cited below without changes:
Article 12 of the CCP establishes that commercial courts have jurisdiction over disputes arising out of conclusion, amendment, termination and execution of commercial agreements, including agreements related to privatization of property.
According to Article 30 of the Law of ukraine "on Privatization of state Property" disputes arising out the privatization of state property, except for disputes arising out of public legal relations which are subject to the jurisdictions of administrative courts, shall be resolved by a commercial court as provided by the Commercial Procedure Code.
sale and purchase agreements of shares of in 'Zalk' dated 08.02.2001 and dated 24.03.2006 are property privatization agreements.
the first-instance court did not take into account the fact that the disputed sale and purchase agreement provides for consideration of disputes and conflicts only between the parties thereto, and between one of the parties and the state Property Fund of ukraine in the International Commercial Arbitration Court at the ukrainian Chamber of Commerce and Industry. however, this condition does not apply to the prosecutor since he is an independent participant of the [judicial] subject to the jurisdiction of commercial courts and application of Article 62 (1) CCP is unsubstantiated. 23 the higher Commercial Court of ukraine (hereinafter referred to as the 'hCCu') (as well as the Court of Appeal) did not directly rule on the impossibility of referring disputes concerning the privatization of state property to international commercial arbitration and, in particular to the ICAC at the uCCI. It left the resolution of the Court of Appeal unchanged and the cassation appeal of velbay holdings Limited without satisfaction. the legal justification, due to which the hCCu decided to uphold the decision of the Court of Appeal, is almost word-for-word identical to the text of the reasoning of the decision handled by the Court of Appeal; therefore there is no practical need to cite reasoning used by the appellate court for the second time.
the only difference with the justification that the ICAC at the uCCI lacked jurisdiction over the dispute is that the hCCu did not include the part of the Court of Appeal's judgement referring to the fact that the gPo, acting in the interest of the ukrainian state and represented by the sPFu, is not bound by the arbitration agreement entered into between the sPFu and the purchaser.
In my opinion, the judgement of the kyiv Commercial Court, as well as the judgments of the Court of Appeal and the hCCu, was handed down in violation of substantive and procedural law. I have reached this conclusion in view of the following.
As the Court of Appeal correctly noted (the hCCu agreed with this conclusion), the kyiv Commercial Court wrongfully refused to accept the claim on the termination of the agreement with arbitration clause, therein referring to art. 62(1)(1) of the CCP. however, unlike the courts of appeal and cassation instances, I believe that the infringement of the lower-level court was not in its erroneous conclusion in respect to the arbitrability of the subject matter of the dispute, but in the incorrect application of the applicable procedural law.
According to art. 7(1) of the Arbitration Law, arbitration agreement is an agreement by the parties to submit to arbitration of all or certain disputes which have arisen or which may arise between them in respect of a defined legal relationship, whether contractual or not. An arbitration agreement may be in a form of an arbitration clause in a contract or in the form of a separate agreement.
Art. I(2)(a) of the European Convention on International Commercial Arbitration dated 21 April 1961 (hereinafter referred to as the 'European Convention') defines arbitration agreement as either an arbitral clause in a contract or an arbitration agreement, the contract being signed by the parties, or contained in an exchange of letters, telegrams, or in a communication by teleprinter. Art. II(2) of the Convention on the recognition and Enforcement of Foreign Arbitral Awards dated June 10, 1958 (hereinafter referred to as the 'New york Convention') provides that arbitration agreement take the form of an arbitral clause in a contract or an arbitration agreement, signed by the parties or contained in an exchange of letters or telegrams. 25 thus, the existence of an agreement on the referral of a dispute, which arose between the parties to the Agreement No. kPP-307 or in connection therewith to international arbitration, excludes the possibility of resolution of a dispute arising thereof by the kyiv Commercial Court, as the parties agreed to resolve such dispute in the ICAC at the uCCI in accordance to its Arbitral rules. 26 the court of the first instance erroneously failed to take into account that according to Art. II(3) of the New york Convention, Art. v(2) of the European Convention and Art. 8(1) of the Arbitration Law, when the court is seized of an action in respect of which the parties have made an arbitration agreement, it shall, at the request of one of the parties, refer the parties to arbitration, unless it finds that the said agreement is null and void, inoperative or incapable of being performed.
given the fact that consideration of the motion for termination of the proceedings based on the presence of an arbitration agreement, verification of its validity and verification of whether such agreement is invalid or not, may be made by the court only at the outcome of the trial held in accordance with the law, the kyiv Commercial Court should have accepted the claim for consideration. Furthermore only in case any of the parties to the arbitration agreement -either the sPFu or velbay holdings Limited -would have petitioned before the court on the referral of the case to arbitration no later than the beginning of consideration of the case on its merits, it should have terminated the proceedings in the mentioned case under art. 80 (1) (1) of the CCP and the ICCA at the uCCI. If, however, velbay holdings Limited would not have objected to the jurisdiction of the commercial court, the dispute should have been settled by the kyiv Commercial Court as if no arbitration agreement had ever been concluded. one cannot ignore the fact that the issue of mandatory termination of proceedings is the subject matter of the constitutional appeal of LLC "torhovyy dim "Armatura ukrayiny" 27 concerning the official interpretation of art. however the judgement of the Court of Appeal supported by the hCCu expressly states that the reasoning behind a refusal to satisfy the petition to challenge the court due to lack of jurisdiction was non-arbitrability of the subject matter of the dispute. this conclusion may be reached if we analyze the reasoning of the judgments of the appellate instance (as noted above, cassation court judgment contains similar argumentation).
the Court of Appeal, the conclusion of which was supported by the hCCu, rejected a motion to refer the dispute to the ICAC at the uCCI, with reference to the following arguments:
− the legislation of ukraine does not envisage the possibility of consideration of disputes concerning privatization of state property in international commercial arbitration courts; − art. 30 of the Law on Privatization stipulates that the disputes related to privatization of state property, except for disputes arising out of public legal relations and subject to the jurisdiction of administrative courts, shall be resolved by commercial court in the order established by the CCP; and − art. 12 of CCP stipulates that the dispute subject to the jurisdiction of commercial courts may be referred by the parties to international commercial arbitration, save for disputes related to the invalidation of acts and disputes arising out of conclusion, amendment, termination and execution of commercial agreements in relation to satisfaction of ukraine's state needs.
31 however, it is worth mentioning that while the court reached a conclusion that the dispute was subject to the jurisdiction of commercial courts, it did not find that the arbitration agreement was null and void, inoperative or incapable of being performed.
Instead, the appellate court found that the parties to the arbitration clause contained in Agreement No. kPP-307 were the sPFu and velbay holdings Limited. As mentioned by the Court of Appeal, arbitration agreement does not apply to the prosecutor, who filed the claim in the interest of the ukrainian state, represented by the sPFu as it, by virtue of art. 29(1) of the CCP, is an independent participant of the proceedings.
we believe that the error in the aforementioned reasoning is as follows. Firstly, the conclusion of the Court of Appeal that international commercial arbitration may consider only those disputes that are directly set forth by the legislation of ukraine, is not based on the existing legislation.
32 on the contrary, to the author's knowledge, rules of law that would prohibit referral of the dispute arising out of sale and purchase agreements for privatization objects to international commercial arbitration do not exist and have never existed.
As seen from art. 1(2) and (4) of the Arbitration Law, any disputes related to contractual and other civil legal relations arising out of trade and other international economic relations may be referred to international commercial arbitration, except otherwise provided by the laws of ukraine, by virtue of which certain disputes may not be referred to arbitration.
taking into account the above it is possible to make an interim conclusion that the Arbitration Law established the following two criteria for arbitrability of disputes. Firstly, the subject matter of a dispute shall be of a contractual nature and other civil legal relations arising out of cross-border trade and other international relations. In the academic literature this criterion is sometimes called 'objective arbitrability. ' Another criterion is meeting the specific requirements of the subject composition of the parties to the dispute, as envisaged by set art. 1 (2)(2) with foreign investment, international association or organization established in the territory of ukraine ('subjective arbitrability'). 33 Moreover, since ukraine, at the signing and ratification of the European Convention, made a reservation on the possibility of legal persons of public law to enter into arbitration agreements under art. I(1), it is believed that public law entities, which is the case for the sPFu, have the right to enter into arbitration agreements. In this regard, will all due respect I cannot agree with the position of Mr. B. Zahvatayev, who believes that the legislation of ukraine prohibits the conclusion of arbitration agreements, the party to which is a public authority or a local authority during their performance of power authority, including delegated ones. Mr. M. selivon believes that the above wording of art. 1 of the Arbitration Law leads to the conclusion that the restrictions on referring certain categories of disputes to international arbitration should be directly established by the laws of ukraine. 35 Although we agree with the author that the inability to refer certain categories of disputes to international arbitration is established by law, we believe that the conclusion, that non-arbitrability of the subject matter may be established only directly, i.e. by identifying a specific list of disputes that cannot be referred to international commercial arbitration (for one or more legal acts), is premature.
In my opinion analysis of art. 1 of the Arbitration Law leads to the conclusion that non-arbitrability of the subject matter may be established not only directly but also indirectly, including through interpretation of the laws on the reverse. therefore I consider reasonable the conclusion that in the absence of the prohibition to refer certain categories of disputes to international arbitration, or in case there is any doubt as to whether the subject-matter of a particular category of disputes is arbitrable, 36 I further believe that the hCCu agreed with the conclusion of the Court of Appeal that international commercial arbitration tribunals may consider only those disputes that are directly attributable to their jurisdiction by the legislation of ukraine by mistake.
secondly, the fact that the Law on Privatization stipulates that disputes over privatization of state property, except for disputes arising out of public legal relations which therefore fall to the jurisdiction of administrative courts, shall be resolved by the commercial court in the order established by the CCP, in no way means that the case related to the alienation of state property in the course of the process of privatization would be impossible to refer to an international commercial arbitration tribunal.
given the manner in which the reasoning of the court of appeal was laid out and in spite of all efforts undertaken, it is impossible to establish what the court had been guided by while interpreting art. 30 of the Law on Privatization as one that limits the constitutional right of the parties to refer a dispute to international commercial arbitration.
A reason for this interpretation might be the fact that the court established a collision between the requirements of art. 30 of the Law on Privatization and art. 1(2) of the Arbitration Law and, while resolving this collision, found the provisions of art. 30 of the Law on Privatization as a 'special rule' compared to the 'general rule' , which, following this logic, are contained in art. 2(1) of the Arbitration Law.
however, in this case, the court failed to consider that the need to determine which of the rules of the law shall prevail occurs only in the event of a genuine collision between two provisions of law. In our view, no conflict between the provisions of art. 30 of the Law on Privatization and art. 1 of the Arbitration Law exists because, as will be demonstrated below in detail, provisions of the analyzed Law on Privatization do not impose any restrictions on the possibility of referring disputes to commercial arbitration.
Incorporation of art. 30 into the Law on Privatization was not aimed at the exclusion from the general presumption of the arbitrability of the subject matter of the dispute, as one might imagine, but at the demarcation of dispute categories subject to the jurisdiction of commercial courts (which at the time of the first version of the Law on Privatization were called arbitrazh courts). such a conclusion is supported by the chronology of amendments to the Law on Privatization and the CCP.
At the time of adoption of the Law on Privatization, the version of CCP effective at the time (unlike its current edition) expressly established that disputes over privatization were subject to the jurisdiction of arbitrazh (commercial) courts. these changes were In any case, if the legislator sought to establish the exclusive jurisdiction of state courts over disputes arising out of privatization of state property, it would certainly have pointed out that such disputes should be resolved 'only' ('solely' , 'exclusively') by a state court, which, as seen from the analysis of art. 30 of the Law on Privatization, was not the case.
therefore, we consider that the provisions of art. 30 of the Law on Privatization and art. 2 of the Arbitration Law are compatible with what, respectively, eliminates the need to decide which of the legislative provisions shall be applied in the case at hand.
given the above, I am of the opinion that the Court of Appeal, in its interpretation of art. 30 of the Law on Privatization, came to the erroneous conclusion that the mentioned article established a ban to refer this category of disputes to international commercial arbitration. the mistake of the hCCu was that it did not overturn the decision of the appellate court due to the incorrect application of the law, which should have not been applied, which, as a result, led to an incorrect decision.
thirdly, a reference in the reasoning of court decisions to art. 12 of the CCP suggests that the panels of judges of the Court of Appeal and the hCCu were guided by the fact that the sale and purchase agreement of a privatization object was a commercial contract, related to the satisfaction of state needs. however, I have to mention that the courts of appeal and cassation instances did not examine the issue of whether the disputed agreements belong to the agreements related to the satisfaction of state needs, although they should have done so.
I believe such a conclusion to regard sale and purchase agreements of privatization objects as commercial contracts related to the satisfaction of state needs is erroneous, especially given that the answer to the question as to whether art. 12(2) of the CCP limits the substantive jurisdiction of international arbitration is ambiguous and causes severe debates among both academics and in court rooms.
Proponents of the first approach believe that the provisions of the CCP may not restrict arbitrability of disputes that might be referred to international arbitration tribunals, as the subject matter of the CCP does not cover determination of the competence of domestic arbitration tribunals or international commercial arbitration courts.
38 I believe that this approach is correct. some scholars, however, believe that the mentioned article restricts subjectmatter arbitrability only for the case of domestic arbitral tribunals, but not international arbitration.
39 the logic of the supporters of this position is that art. I (2) (2) of the CCP, by elimination of the word 'arbitration' from the phrase "a dispute, subject to the jurisdiction of commercial courts, may be referred by the parties to domestic arbitral courts (arbitration)" 40 (the Law No. 2980-vI was not adopted as of the date of the judgements subject to analysis).
In view of the above and taking into account that according to art. 4(1) of the Law of ukraine on domestic Arbitration the scope of the mentioned law does not apply to international commercial arbitration, the proponents of the first approach believe that the provisions of the CCP cannot impose restrictions on the subject matter of the disputes that may be referred to international commercial arbitration. such was the will of the legislator, as otherwise they would have certainly amended the Arbitration Law as well.
some legal authorities mention the opinion that art. 12(2) of the CCP has its effect not only on domestic arbitration courts, established and acting under the Law of ukraine No. 1701-Iv on domestic Arbitration Courts dated 11 May 2004, 41 but also on international commercial arbitration.
regarding the third argument, I consider it worth mentioning that even if we imagine that there is a conflict between the CCP and the Arbitration Law in respect to the arbitrability of disputes arising out of the privatization process, we have to consider that the Arbitration Law is a special law and the CCP the general one.
42 thus, the first law shall prevail over the other.
Assuming that art. 12(2) of the CCP has its effect on international commercial arbitration and limits subject-matter arbitrability for certain categories of disputes, as some researchers believe, 43 in our opinion, the agreement on the sale of privatization objects does not fall under the definition of an agreement aimed at the satisfaction of state needs. therefore, it is arbitrable.
Neither the CCP, nor the Law on Privatization or any other legislative acts contain a definition of "state needs", or mention which category of disputes is non-arbitrable. ukraine's needs for goods, works and services required to address crucial social and economic issues, maintain the country's defense and its security, create and maintain the proper level of state material reserves, implement state and interstate programs, provide for the functioning of government authorities maintained by the state budget of ukraine. Although art. 4 of the Law on Privatization refers to the state privatization program, which defines the purpose, ways, methods, measures and objectives for privatization of state property, given the trend towards expanding the categories of disputes that may be referred to international arbitration, disputes arising out of the sale and purchase agreements of privatization objects (or related to them), do not fall under the category of disputes arising out of conclusion, amendment, termination and execution of commercial agreements related to the satisfaction of state needs.
therefore, I believe that the Commercial Court of the city of kyiv reached a correct conclusion that the disputed agreements are not related to the satisfaction of state 42 Zahvataev, supra note 34, at 154. needs, and, therefore, the contract does not fall within the exception contained in art. 12 of the CCP.
without going into a detailed analysis of the fourth argument of the Court of Appeal, I consider it appropriate to note the following.
the position of the court that the arbitration agreement entered into between the sPF and the purchaser does not apply to the gPo is contrary to the other three arguments. on the one hand, the court supports non-arbitrability of the subject matter of the dispute, on the other hand it mentions that the arbitration clause, contained in the sale and purchase agreement that envisages reference disputes to the ICAC at the uCCI, shall not apply to the prosecutor. that is it confirms its validity.
In connection with the above a question arises: "Is the agreement on referring null and void, inoperative or incapable of being performed?
According to art. 216 (1) of the Civil Code of ukraine (hereinafter referred to as the "Civil Code") invalid transactions do not create legal consequences other than those related to their invalidity. Art. 236(1) of the Civil Code establishes that a void transaction or transaction recognized by a court as invalid shall be deemed invalid from the moment of conclusion thereof.
In other words, the argument of the court, which on the one hand confirms the validity of the arbitration agreement and that the parties to such agreement are bound to it, but, on the other hand, refers to the rule of law in support of its invalidity, is contradictory and contains a logical error. In the case of the invalidity of the arbitration agreement, the question whether the gPo, sPFu and purchaser are bound by the arbitration agreement does not make sense any more, given the fact that the agreement may not be valid and void at the same time. Conversely, if the arbitration agreement is valid, there is no need to provide any arguments in support of its invalidity.
As noted above, art. II(3) of the New york Convention, art. v(2) of the European Convention, and art. 8(1) of the Arbitration Law stipulate that only if the arbitration agreement is null and void, inoperative or incapable of being performed, the court may accept the case for consideration and rule on the merits. In all other cases, the court "shall" terminate the proceedings and refer the parties to arbitration. this rule deprives the court of the possibility to act at its discretion.
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In view of the above one may conclude that since the arbitration agreement was not declared null and void, inoperative or incapable of being performed by the court, the refusal to satisfy the purchaser's plea as to the arbitral jurisdiction is unreasonable.
I believe that the error in the position of the Court of Appeal also lies in the misapplication of the provisions of art. 36(1) and art. 36(5) of the Law of ukraine No. 1789-XII on the Public Prosecutor's office dated May 11, 1991, as amended, valid 47 Zahvataev, supra note 35, at 432. at the time of the case, by virtue of law. 48 In my opinion the court erred in that the arbitration agreement does not apply to the prosecutor, as he filed a claim on behalf of the sPFu.
Considering the arguments of the gPo from a different perspective, there are a number of questions that were very clearly formulated by Iván szász: " [w] ho is bound by the privatization contract . . . who is contracting party? who is the party who has civil law liabilities, and whose financial means will satisfy an arbitration award that states its liability and decides on its financial obligation?" 49 International practice shows that the real party to a civil agreement on the alienation of privatization objects may, in particular be: the state, the government, the minister, ministry, central executive body with special status implementing the state policy privatization, or even a company owned by the state and authorized to dispose of property owned by the state. 50 therefore, to answer the question formulated above it is necessary to interpret the agreement considering the rules for interpretation of contracts contained in the legislation applicable to such agreement.
I deliberately leave the question of the true counterparty to the sale and purchase agreement of privatization object unanswered, as the answer to this question requires a thorough analysis and should be the subject of a separate study. I however note that in the case of the Noble Ventures arbitral tribunal, while considering the controversy that arose in connection with the privatization agreement of shares of a public company, the true party to the agreement on the sale of state property was not the privatization body, but the state. the arbitrators reached such conclusion, in particular on the grounds that the privatization body acted on behalf of the state in the course of the alienation of a privatization object and was represented the state. 51 some foreign scholars agree with this position. georgios Petrochilos noted that if the alienation of state property follows through sale of shares, such actions should be attributed to the state, since although any shareholder may alienate the shares by virtue of law, privatization requires a special implementation for powers of authority. In fact, the kyiv Commercial Court is not obliged to make a resolution on dismissal of a motion to refer the dispute to arbitration as a separate procedural document. this conclusion follows from para. 1 of the information letter of the hCCu No. 01-8/164 "on specific Issues of Application of the Commercial Code of ukraine, raised in the Internal reports on the work of Commercial Courts in 2007" dated 18 March 2008, where the hCCu, in answering the question of whether upon consideration of any motions filed by parties to a dispute, the commercial court shall make a resolution as a separate procedural document, stated that the CCP does not oblige the making of a resolution as a separate procedural document for each and any motion the participants raised in the process.
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In the next hearing held on 5 october 2010, Arcelor again claimed that the kyiv Commercial Court lacked jurisdiction over the case due to the presence of an agreement to refer any dispute arising between the parties to Agreement No. kPP-497 to the ICAC at the uCCI. however, the court rejected the motion without reasoning for the second time because, as stated above, the commercial court is not obliged to rule on the dismissal of a motion to refer the dispute to arbitration as a separate procedural document.
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It follows from the above that since the CCP does not establish obligation to issue a resolution on the dismissal of a plea as to the jurisdiction of the arbitral tribunal, the commercial court is not required to make a separate decision as a result of consideration of the motion. But at the same time the court is neither limited in its right to do so.
reasons for refusal should have been mentioned in court decisions on the merits. however, as the CMu abandoned the claim, the gPo refused to proceed with the claim as well, and these refusals were accepted by the court. 58 never a decision on the merits. In the absence of clear 'pathology' in the arbitration agreement, the kyiv Commercial Court should have suspended the proceedings and referred the case to the ICAC at the uCCI.
Arbitrability of Disputes Concerning Privatization of State Property After Rntry Into Force of Law No. 1005-VIII
As shown above, even before the adoption of Law No. 1005-vIII, disputes arising out of or in connection with sale and purchase agreements of privatization objects were arbitrable. Establishing new rules on the Law on Privatization, which eliminate some of the arguments against subject-matter arbitrability of disputes categories considered by state courts, are welcomed by the legal community 59 and leave almost no room for debate on the impossibility to refer such disputes to arbitration.
thus, some arguments presented in the case under the claim of the gPo against AvtovAZ, velbay holdings Limited, ukrsotsbank and INg Bank ukraine, namely that ukrainian legislation does not expressly provide for consideration of disputes concerning privatization of state property in international commercial arbitration courts; and that art. 30 of the Law on Privatization stipulates that disputes over privatization of state property, except for disputes arising out of public legal relations and falling within the jurisdiction of administrative courts, shall be settled by the commercial court in the order established in the CCP, have lost their relevance.
however, adoption of Law No. 1005-vIII did not resolve the issue of whether privatization agreements fall within the scope of agreements related to the satisfaction of state needs, which, as some authorities believe, make them non-arbitrable.
As noted above, I support the opinion that art. 12 of the CCP cannot restrict arbitrability disputes that can be referred to international arbitration and domestic arbitral tribunals, as the subject matter of the CCP does not include determination of the competence of domestic tribunals and international commercial arbitration courts. however, to eliminate the possibility of broad interpretation of the concept of state needs by ukrainian courts, it is proposed to consolidate its statutory definition, which would clearly define that disputes concerning privatization of state property shall not be deemed to be related to the satisfaction of state needs.
Moreover, although the Law of ukraine No. 1697-vII on the Public Prosecutor's office of 14 october 2014 (hereinafter referred to as the 'Law No. 1697 vII') significantly limited the rights of prosecution with regards to general supervision, the prosecutor is not deprived of the right to file a claim on behalf of the sPFu or the CMu against a purchaser.
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According to art. 23 (1) of Law No. 1697-vII, claim representation of the interests of the state by a prosecutor in courts is conducted with the view to implement procedural and other actions aimed at protecting the interests of the state, in cases and in the order established by law.
Art. 23 (3) and (4) of Law No. 1697-vII also established that the prosecutor represents the legitimate interests of the state in court in cases of violation or threatened violation of the interests of the state, where if the protection of these interests is inadequate or is being inappropriately performed by a public authority vested with the appropriate powers, or in the case of absence of such authority. the conditions for such representation must be justified by a prosecutor in court.
therefore and given the above, the argument that the arbitration agreement does not apply to the prosecutor who filed a claim in the interest of the state of ukraine, represented by the sPFu, as it by virtue of art. 18(1) of the CCP is an independent participant in the process, can be raised in order to circumvent the arbitration clause in the sale and purchase agreement of privatization objects.
Finally, it is necessary to stress that if the subject matter of privatization is shares (participatory interests, stakes) owned by the state in the authorized capital of business companies and other economic organizations and enterprises established on the basis of unification of different property forms, any dispute over recognition of ownership of shares, conclusion, termination, modification, execution and invalidation of contracts for the sale of shares as well as other disputes concerning transactions with shares, except for disputes related to violation of preemptive right to purchase shares, shall not be deemed to be arising out of corporate relations. such conclusion follows from § 1.7 of the hCCu Plenum resolution No. 4 "on Certain Issues of settlement of disputes Arising out of Corporate relations" of Feb. 25, 2016. 
